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the open Clark Fork and Flathead basins.

Date: Iune 9,20O8

OVer the last year-and-a-half &c Missoula and Kalispell Regional Offices bqve been
instructcd to revierv each ncw water pe,rrnit aplrlication on a case-by case basis relative to
the Thrrmpson Falls Lurnber Company (TFLC) decision. Discrssions bctw€€n our
technioal ond legal stafFhavc been ongoing. As indicated by mcmorandum documcflting
various meetings, {he case.by-e$e process is not pmving to bo effective for field st8ff
Added to this, tlre Bostwick case foouses thc age,roy in a directiorr to make critqia
decisions eady in the process rath€r tlan at the end, in c€rtain areas of tle State.

The receipt of a leftcr from Avista Co4roration (June 4, 2008) confirned a rlirestion that I
have beeir moving towanl oye;r the last four montbs. That position being tbat the TFLC is
precedent setting, but did not close tho bssia to firrthr appropriasons. This is the trrst
pertrit applicati<in that Avista Corp. objected to under ths Water Use Act inrhe Cla*
For{< bssin, snd the objection prevaited. It is precedemt setting to thc qt€sl that the facts
brougbt to the case by Avista Corp. provcd that 6re 25O gallon pcr minute, 400 acre-feet
per yesr, uss of $rfhce wster in the lower Clgrt Fork would adverssly affed ftreir senier
hydropowcr rights. Avista olarified thcir concerns regardfuguew appropriatious to the
Dcpartmcnt. The lowet Clark Fork snd Flathcad River basins remaia open to
aplrropridions.

The TFLC c6se spocifically addrcsses the effeots of anew $urfacewaterdiversion jwt
ultskesm of the City ofThompson Fslls and within 10 miles of Noxon Resenroirs upper
shores. As mentioned above, tha fectu in the case dsmonsfate that a diversiou near the
rescrvoir causes advcrse affect, The letter liom Avista Corp. identifies the specific issues
with the TFLC application that conc€ffied theobjector.
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Howev€tr, the lette,r also isdicstes areas whers Avista, at this time, does notbelicve new
uses will cause adverse e-ffccL In part {his may be due to the mitigating effeot of storagc
behind Kerr Dam iaFlathead Lake arrd behind HungryHone Dam. Thesetwo largc
storage facilities are managed bosed on spcoific nrle cuwcs oad flow regimes. Ln other
words, stream flows at Nbxon Ropids are in large part managed flows (without regard to
narrrral flow), excppt during bigfr flow eve,nE. As a result, tfte impacts atributed to new
diveeions upskeafir of the conflueooe oftbe Clark Fork snd tbe Fla{head Riveru ars
diminish€d by the off-settiag cffcot of storagc.

For these rEasons, rcgional office should limit thsir we of the TFLC c&se Bs precadent
to: Dew applications for eurface water in the open Clsrk Fork River and tributaries,
exeluding tbe Flatheart River arrd its tibutaries upstraarn of thc Flathead lndian
Ressn/atiod Boundary. Again these basirrs arc op€n. All approprietiorx must still be
evaluated basct{ on ttre requisitc s?itef,ia, including grourd wat€r apptopriations rtet m4y
have on adverse offoct on the abitity of surfhce water right holdens to exercise theirrighls.

Ttre Department is prec,luded from issuing any permits within the Res€f,vation On-
goingnegotiations with the Salish and Kootenai Trib€s will defiue the availability of
wat€r in tbc lower Flathead Bg.sin.

FinaUy, TFLC should be seen in contextwith the efforts the State isuodertsking to seek
f OO,OO0 acre-feet of stcred water in I{rrngryHorseReservoir. Ttis is a forward- looking '

cfticrt but speaks to the commitrreot to protect'all se;o.ior rraicr rigfots, iocluding
hydrapower. Ulrimateln future watsr uses could havE Hungtry Horse storagc availsble
for mitqntion water in the Clark ForkBasin.

Tbe Statc constituiion requires prctection ofsenior water rights but it also recognizes the
'lrse of all watet''(Ardcle D( Section 3 (2), MCA). The approach outlined inthis mcmo
represents the balance of these two provisions based upon the information available. all
applicatious must meet tbe 85.2-311 stiteria; however, only a subsef as described sbove,
are direatlyimpactd by TRLC.

The Doparmsnt is also iszuing a nsw rule contrrming that mitigation of surface wnf€r
depletions is m aeceptablemetbod ofpreverrtlng adverse affcct a-csociated with Dew uses.
Not all water uses wllt fit within the sidebouds thst thig memo provides. Eitherinteroal
to a watershed, or for larger us€s along thc lower Clark Fork Rivm, mitigation rc'mains a
viable method to ov€f,come impacts to senior watsr ri$t holders. This is stedard
operating procedure for the Depedment; fhe new rule will mnkc it clear to the public that
mitigatiorr ie a viable option-
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.4t ,l'nt"lr rerj***t,, &visr* hirs cirrcl'ullv cunsitl*,recl th* i,ssue;* sun'cxirciirrg de velopmrc:rt ello n*ru w:il*r
;ipprcip;iatiun$ ifl &rsas wf:eru tl'lr:se rievel*p*1enr$ nray furlve an edvsfse ;l{fu{r tln At:i*ta
tr::p<irxtl*n'$ r',iarerrights Y*lr-l rfiade ii clarr during our n:**fir':g *rr Apr"iI *f" 21XlS" {hxt llr*
ri*p*::tn:**i is xt*lggliirg witll tle *e*cl 1* *clciress *l$h rv;rtsr pnatnit *pplic*tb* *r"l fi *a*$-by-*ii$e
i:*sls iind ls iril*.rr:stsd ln * rir:"ittsr": {lr:lrun'len{ ffonr Avi.qta th&t describi}s situ:itier$;s u,hsrc lvs wcl*itj
nlilsi iiArl, **i *i:jec: i* a n*$/ wal*r pcrnrit irpplir:ar-r*n,

Itr i:i irup*ri:ill: i3 *<:ts. th*t the fui<lntuna Water **r:::t c*nducterl an cvidentiltry h*aring s)r* Avistil-$
pr:e-I$?3 rvxl*.r rigirts, ri:"rri lVatr,r Juci.gr: I:l*lter is.sr:ed an *rd*r that sct lorth those rights. Ar.'isl*
;ils* h*lcls n pr"*r,i5iq31liil wats:t r:ighl pr:rmit. Througlr*ut its ne tr{y *3xty ye:u' lrri*tory eif ri*ing
hnxine*s in fr{**lanil" Av'lsti: ha* $irserverl thc rvirter rigirts lnrvs. as lhey tpply to any *,thet'wiltur
us*i:. Avitlir hu,s asv*r meele * call *n existing wat*r rigilt$. snd l'ras *,hj*ct*d, d*s't$ tp**!irl
<ilcun-lstirncr*rs, t* r.;nly ixe irpplir+lti*n tfir lt nsw pn:viuional water right p*rmit, t"ltijqtl*
r:r:'iunrstances lcd Avisru to l'i le und {:ur-suc an objection lo rhe rv*{cr^permit applir:atiott oi'
?l'rytmt:**r: R..il.er g.uinhef C*mi,.:icy {TRf,}" Tiruse fircur-r;stan{les iir-e rv*rtl-l n*i'it"lg.

-ln l*{}4. Ttri"L **plied l*r:i iiurfilce rv*ter rtg}:t r* eiivsrt &,ffls:: l'runr ti:e Ctark Fol* l{ir'*r i'*l'Ll
{:d}S{xf,filti{}r'r p*w*r pilnt tu be r;pe ra{*ti nr*r 1-h**rirx*x F:ills, t* rvlii*h ",Lr.is{it *bjccrcd. }{urring
ilx*nii**r {lharlcs F. I3***n *f t}:* Di{R* c*nducied an *viclentiary he*ring iwtcl is.*tttd a

rr:.c$mrnecxkrci urder rionying tfie per*rit. In August S{}#6, I"lsaring Hxunitiner lf*"*id A. V***ier !t*ltt'c{

t;r.ll *rg*ment nn TR.!-'s e rcetr:iinns t* the proi-nse rl ulder. irnd he denied TRL* exc*.ptir:l*s and

is,sLln* * iln*} *l'der *enying TRl."'^s :ii:pliextinn. Te"I" did nr:l nppeiii the finai o;<l*r.

?lr* r:nique circunxranc*s thili pr-*n:pled Avi*sa ro Fu{lius tlri* r:h]cctior: *r*;

i 'TR"ii.;:rn-r*seri t,: rjivei: lr'$tet dire{lly upslrelrn: of Avisilt's N'*xug fi*n: ites*rv*i1", ilniik*
prrn,tr{s }ss$e* larth*r Llprtr*fi;n lrnel on |ributaries, therc was l:* {t*c$ajon that Avimiiris riglli
n *i:1.;l i:e *i rr:ctl y imp*cu-:cI.

t:. TR1..l'iat-t utrtr*rnaLivc sources oi'witt*r av*ilahl*. lt *ppears lh*t ?R"L's primary p*ry*xe in
nhtaining *r.u-{aee w*tc}'wlr$ t* dimi*{*h t}r* exp*ns* i1$s{}{:i*.ts{i rvirlr pumping *r:d tr:*uli*g
'rvell wxt*r: prirsuilnt t* r* gi*undw*t*r rigl:1.
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:. TKL ,stat*ci in itx *rigi*al permit applici,rtion {h:rt waler *'as ar,'aihlrte .f''r:r jt.s *s*, b**ilels*
dcrwn*trui*:t hyefu'6s1**tric pn:_iects l:,af'never tnarie e **11 ** juni*r &.,ator rigirt us*rx-
Ji:*$h*nnrlre, ?:li,L sta{ed ln it* npp}ic*tiern thar it wc*lei ***se using +ivs:: i.viLt*r' lf
rie:wn*lreiu::e hydroeleciric prc*ecx *:rde * "n**-sel*cli e" r*Il- 'llir*rsf'*r*- tR.Lls
applicati*n se:*ght lr: I j:*it d*w*ritrearn wrt*r rtghts thru h*:ai $*'rlr"ir-r' in * *xxt:iret" r'tE:t

ajk:r,ved 6r r*q*imei hy slaruts"

'1. ;tretrclitiunally, !t u,as ilpparerlt liilv:r rh* evid*irtitrry hu*r"i*g ih:rt TRL's cxp{:n wjt*tlssss
i'rir"i{l11fif,r1ltrli;l l:"risur:drr"$tt*rel lir* cirr:r'*tions af Avistil-s N*xcn Rripi*ts ***4" rvl,i*1: tirev
dexe'rihed ;ts .u "r'nn-{:{'-ih*-dver" ei;un" Tlher*{irre. i-q$uanc* *l'il pe:::til weluld perpetui}te.il
nriscrhar*qtsrirnti*lr *f &v!sta'* pl"$ject arnd w*r*r rig?rt.r.

-"["lres* sxce]li*nal circutx"silurce* i* t*t*l. nt:{ rn*rcly dte amrJxnf rrf wt*t*r b*ing requ*strcl" resitlt*d
ia .{visi*ts *bjectiol:. lj{*w*ver. thi* *i:jectir:n sh<luld nc',* nese$.quily in: viewerl as an indieatisn *f
i'ati"v Avis:*l i*i*nds t* rJ*al rvitii eilher p*rmlt applicatian*. ll'he vase ru*juritv *f tllese,&ilBii**ti*gs
conccrn trlLiutarv w;risr ilt u ctlnsidcrabic clis{lnce lx:m Avista's pl,o"icels, and invrllv* d*t:resttc ttr
in.*tre*ix $$** sf w;lisi:- They a:e vasli),r differcnr fronr th* unigL:e {iruun"!$1il*{:sri *$${}siftted with
'l-Ri-'s rpplic*l:*n. With the cxr:eption .if TRL antJ ::s statcd cariicr', Avista hirs nq:t *bjecte{i to :i*v
upplic*{i*nx *n Jile lvit}: #NRfr,

,{.vixt* bclier.*,s that tla* ffifl$t tr3ru{.1fint apprtr*r-.h lt*r tr}.},lfi,C- nith r*gar-d {* pr*virling :r meiins I'or
*rd*rl.v d*v*l*;:;*ent of ivaler :n 'b*si*s 

that arc not closec! t{} ne}v appr*priatioers" is l* sr*mulgitlc ;r

;,uie {i":;ri n*ik*s rl cl*xr ttl *11 applierallis thi}t *n npplicuni n'}gy qi$l} * rni{iglLti*tr *r uqir:rl'*r r*:chrllge

?Jan" a"o ci*Lin*d ir: SI-?-tt}?. 1!4'CA. ari ir n"leiin$ to *11**t :rriverse *f feer. Su*i"e a rul* w*uid 1;r'*vide
cItrity *l ilppli*i:lits.*:* we}I r{$ {rg*n*y mrnpl*ye*s.

&r'i.Elil is *w*m ttrr*t the DeFilrtffierit's in{*rprefiltir:li nf Henring Exanriner \inglers oritei irie*ying
'llill.us app$i**iii:n) hils Lreen used b,v rlrc I)e purtment *s u pr*cedent t$ {te-{efi$:i,:e.:rclynlis* $i'cc*,
l-ir:r.v*r.'*r'- Avi*r* b*liar.es tl rlt ea*h new pe*:nit *pplica{i*il ha.x its *r.vn si.tr**speeifi* facts ixs$rlcirit*{i
,.vill: tits p*-rposcri ni:r,\' use. incii"rding l'acturl consldcralisns oi thc periritl and rime q:f u.le" rctul'fl
l'lclr.vs. vok:nre rr:cllt:r ll$rv rilt*, dj*ti:nc* {rom other rvarer right*, *nd tir* numh*r and size l:f
ir:iel'v*ning srfij{}!" wiJl*r l"rght i'rcl<iers r,vhn r.vould hal'e tire right ta intercepi tlts w$tsr" heft:n: it r:ver
r-r:iici"t*iJ i\ illsit1'S N.rafirr ili:r'fi .

As a gi**eral nr$trex" Arrista rolis,:v*$ iit+ riglrt io rcvielv each pravisionxl r.vnisrrtghr applic*ti*n $n
its $w:r r:-:*:iin an*X t* r:l-rjeci if it concl-rcles thnt *n a-hj*cti*n i$ tls#e$s*l|. l$6wever, if la n*w uvater

p*::nit *p,p1icr:rti*n r*i;ilfis{ ffi*et$ e,Lth€j: of the folicu.ing cnt*ria, it is hig{rly *nlileciy xhat Avistir
tv**kJ *b-i**t tr> {fus i$sti:rrlce *{;: prcvisicnal wrter r:ight ;:errlit:

1" Th* p*int *'f'div*rsi*r': is in rh* Flath*acl Riv*r Lra*in {inclucling tributaries Lrf the Fl*theritl

l{i'+er imd Flir{ne ad L'"rke } {"rusrt'cant *t" lhe point n:here tho filathead H.ivcl leav** titc
Fi.rtircad ftc*crr'iiti*r'r I ol
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2. Th* appliu-atii-:ui iaeets :it least one rrir the iollowjug eriteria:
it. litc an"loun{ (:l'rv{tsi ;:roposecl to be diveltett is cle mininrus. or
]i. Titt pr*pcsecj use *f ivater is laruely- rl$1]L:ofisumfjtivc. such as dontestic use inside r

hrtl"ne: *r
c A* ar1*i{er rcch*rge ul rnitigiititn pian ls deveioped tu crifset *dv*rs* i*rpilcrs,

?h*.Ec criteli,l irre a$t irlrcnrlcci lil [:e e.\clusive: rve flisrely are provitlinS pcrspectivcs in cuses th;n
seenr cie;r {o {.r,$ ilr* r-rnlikely trr o*use any ndve rse e1't'ect. 1&"c h*pe that the ioregoing is he Ipf ul. ns

the llep*ritnent c*nsiCers udnrinistrutive rulr changi:s anel urater pennit applicitti**ri, :r.$ uiell ils ih*
otigui{rg pi'{}tcstj{)n *i *i1, e,Eis{ing !v'{ref r:ights.

Sir:cerelv.
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Sicl,:i', A. Flv
Flvcirn Prr-rjsc1ii i\fu n:iger

C: M*iy $exton" $ircr:tcr
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